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JUDGMENT:

1. The case at hand was initiated on the basis of an FIR lodged by 

Minraj  Parajuli,  informing  inter-alia  that  on  09.06.2009  some 

unknown  culprit  had  committed  theft  of  an  LG  brand  colour 

television set from the club by breaking open the locks of the door 

late in the night. It was further stated in the FIR that thereafter the 

informant and other members of the club made some enquiry and 

found that Jambu Ali had committed the offence by entering the 

club house and moving the television set dishonestly without the 

consent  of  the possessor.  On the basis  of  the FIR,  a police case 

being  Dhekiajuli  PS  Case  number  328/09  was  registered  and 

investigation  subsequently  commenced.  During  investigation, 

statement  of  material  witnesses  was  recorded.  The  FIR  named 

accused evaded arrested and hence could not be interrogated. The 

television  set  was  recovered  from  house  of  a  mechanic  namely 

Kinaram Saikia and gave it in zimma to the informant. At the end of 

investigation,  police  laid  charge  sheet  vide  CS  20/10  dated 

31.01.2010 against above mentioned accused person. On receipt of 

the charge sheet, cognizance of the offence was taken as per mode 

under Section 190(1) Cr.PC. Processes were issued and the accused 

surrendered. Initially he was sent to jail  and was furnished with 

copies of relevant documents. The accused was later on granted 

bail by the Revisional Court. Charge was framed vide order dated 

07.06.10 and the particulars of the charge under Sections 380/457 

IPC  was  read  over  and  explained  to  the  accused  person.  The 



accused pleaded not guilty and hence the case proceeded to next 

stage of trial. 

2.    In this case, the prosecution examined the six principal witnesses 

while the defence examined none. The defence case is one of total 

denial. 

3.  POINT FOR DETERMINATION: (a) Whether the accused Jambu Ali 

had attempted theft of a colour television set of LG brand from the 

office  premise  of  Navodaya  club  on  09.06.09?  (b)  Whether  the 

accused also committed lurking house trespass on 09.06.09 while 

committing theft of LG television set?   

4.  DISCUSSION DECISION AND THE REASONS THEREOF: There are two 

charges. But the ingredients of the two offences are almost similar. 

One  relate  to  commission  of  theft  inside  a  house  used  for 

dwelling/business  purpose  while  the  second  refer  to  the  lurking 

house trespass for purpose of committing theft. These two offences 

require  almost  similar  ingredients.  The  principle  of  fair  trial 

contemplates that for the same act, a person should not be vexed 

twice.  The  right  against  double  jeopardy  is  a  constitutional 

guarantee and trial courts created under the statute cannot infringe 

constitutional rights guaranteed under Part III of the Constitution of 

India.  In  that  background,  I  have  heard  Mr.  Gajriel,  learned 

Assistant PP and he submits that he has looked into the evidence 

and would like to press the charge under Section 380 IPC and not 

under Section 457 IPC. Having visited the record, I have no reason 

not to agree with the learned Assistant PP.   

5. In the above background let me turn our attention to the offence of 
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theft. The offence of theft is seldom committed in presence of eye 

witnesses. In such cases like the present  one, direct  evidence is 

generally  not  available  and  prosecution  has  to  rely  upon 

circumstantial evidence to try and bring home the charge. 

6. I would now initiate the discussion by reading the testimonies of 

PWs on record. Manoj Parajuli, the informant, hereinafter referred 

to as PW1 has deposed that one LG brand colour television set was 

stolen from their club. After the theft of the television set, they 

informed the police and also told the local people about it. It has 

been further deposed to that later, one local TV mechanic named 

Pankaj informed him that accused Jambu Ali had come with such a 

television  set  for  repair.  The  police  was  then informed  and  the 

police initiated steps against the accused person.

7. Pankaj Saikia, the television mechanic, has been examined as PW2. 

He testified that accused had come to his shop house with a colour 

TV set for repair. It has been further testified that thereafter the 

boys from the club house came and identified the television set as 

the one stolen from the club. PW2 has deposed that after being 

identified, the police came and seized the TV set. 

8. Chabilal Adhikari, hereinafter referred to as PW3, Jitendra Jaiswal 

examined as PW4 and Ranjan Khanka examined as PW5 have all 

supported and corroborated PW1 inasmuch as  they deposed that 

one  television  set  was  stolen  from  their  club  house  and 

subsequently, it was found in the shop house of Pankaj Saikia. It has 

been averred by all of them that Pankaj Saikia told them that it was 

accused  Jambu Ali  who  had  brought  the  stole  television  set  for 

repair.  I  have  read  the  cross  examination  of  these  witnesses 



carefully. The defence has not seriously assailed the witnesses on 

the factum of a TV set being stolen from the club house and it has 

limited its defence by projecting that the accused has nothing to do 

with the offence committed.

9.  The limited question that remains to be answered is:  Who is the 

author of  the offence of theft? To determine the answer to this 

question, I have re-read the testimony of Pankaj Saikia,PW2. He is 

categorical that it was the accused (and another person) who had 

handed him the television set for repair and on the point of the 

accused Jambu Ali being one of those two person, he has remained 

consistent and steadfast during cross examination. He is a television 

set mechanic, as per version of all the other PWs including the I/O 

and his testimony appears to be natural in the common course of 

human event. Therefore, I find no reason not to believe him. 

10. I have also looked into the cross examination of PW1, PW3, PW4 

and  PW5.  It  has  come  out  that  there  was  some  procedural 

irregularity  by  the  investigating  officer  but  this  procedural 

irregularity does not diminish the credibility or veracity of  these 

witnesses,  for  the  witnesses  have  not  been  dislodged  or  shaken 

during cross examination. For the fault or negligence of the I/O, the 

material witnesses cannot and should not be blamed. 

11. A Judge does not preside over a criminal trial merely to see that 

no innocent man is punished. A Judge also presides to see that a 

guilty man does not escape. One is as important as the other. Both 

are public duties which the Judge has to perform. I would like to 

now point out that in Alamgir Vs State reported in (2003) 1 SCC 21, 
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the  Supreme  Court  observed  that  the  omission  to  mention  a 

relevant  fact  in  a  statement  under  Section  161  CrPC but  stated 

before the Court by the prosecution witness would not be a ground 

for rejecting his evidence on that aspect only,  if  his evidence is 

otherwise acceptable and that such lapses on the part of the police 

official  would  not  takeaway  the  nature  and  character  of  the 

evidence. In other words, if the witnesses remain consistent during 

cross  examination  and  their  testimony  appears  natural  in  the 

common course of human event, the error  or irregularity on the 

part of the I/O would not wish away or wash away the statements 

on oath of direct, material witnesses. 

12. In the case at hand, it is proved through the mouth of PW1, PW3, 

PW4 and PW5 that a LG brand colour television set was stolen from 

their club house. These witnesses have later on identified the stolen 

property as the one recovered from the shop house of PW2. Pankaj 

Saikia,  PW2,  has  been  unequivocal  that  it  was  Jambu  Ali  (and 

another person) who had come with the stolen property to his shop 

house and asked that it be repaired.

13. Now,  let  us  read the deposition of  the investigating  officer.  SI 

Mahendra Nath Bora stated that during investigation, he had made 

several attempt to arrest the accused but he evaded arrest. On this 

material  point,  PW6  has  remained  consistent  during  cross 

examination.  I  therefore  believe  him  and  it  is  yet  another 

circumstance against the accused person. Conduct is always, I must 

point out, relevant in a criminal trial and when an accused evades 

arrest, it is a conduct which cannot be ignored.   

14. Credibility of testimony, oral circumstantial, depends considerably 



on a judicial evaluation of the totality, not isolated scrutiny. While 

it  is  necessary  that  proof  beyond  reasonable  doubt  should  be 

adduced in all criminal cases, it is not necessary that it should be 

perfect.  In  the case at  hand,  a  holistic  reading  of  the evidence 

makes it transparent that the accused person had committed the 

offence of theft from inside the club house. The facts established 

are consistent and link the accused with the offence committed.

15. I would now like to point out that in Inder Singh Vs State 1978 

STPL(LE)  9271 SC, the  Supreme  Court  held  proof  beyond 

reasonable doubt cannot be distorted into a doctrine of acquittal 

when any delicate or feeble doubt flits past feeble mind. Standard 

of proof beyond reasonable doubt is a guideline not a fetish and 

guilty  man  cannot  get  away  with  it  because  truth  suffers  from 

infirmity when projected through human process. 

16. Reminding myself of the above dicta, when I re-visit the evidence 

on record, I am  satisfied that the broad features of the case, the 

general trend of the testimony and the convincing array of facts 

which are indisputable, converge to the only conclusion that may be 

reasonably  drawn,  namely,  that  the  accused  are  guilty.  Stray 

chances  of  innocence haunting  the corridors  of  the court  cannot 

topple reasonable inference of guilt. 

17. When  all  relevant  facts  are  coupled  together  and  for  reasons 

discussed  in  the  preceding  paragraphs,  I  am  convinced  that 

prosecution has been able to bring home the charge under Sections 

380 IPC against the charge sheeted accused person. The accused is 

held  guilty  and  accordingly  stands  convicted  for  committing  an 
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aggravated form of theft punishable under Section 380 IPC. 

18. PROBATION:  The fact proved is that accused entered into a club 

and committed theft of property belonging to the community. He 

thereafter evaded arrest. Such person who commits theft of goods 

belonging to the community for common purpose needs a deterrent 

sentence.  Hence,  I  deem it  fit  not  to  grant  him the  benefit  of 

probation.    As  the  accused/convict  is  absent  today,  I  hereby 

adjourn the case for 2 days to enable him to make his submission as 

regard sentence. This is done so that no prejudice is caused to the 

statutory right conferred upon the convict. The hearing on sentence 

stands adjourned.

Given under my hand and seal of this Court on this the 21st day of 
MAY, 2012

                                                            Roushan Lal, AJS

SDJM(S) Tezpur

HEARING ON SENTENCE: Accused/convict is present. This Court vide 

order dated 21.05.12 convicted the accused under Section 380 IPC and 

for reasons recorded decided not to grant the benefit of probation to 

him. The limited question that now confronts me is what would be the 



appropriate sentence. 

I have heard the convict. He pleads that he is a poor person with 4 

children  and  that  he  has  no  previous  criminal  antecedent.  I  have 

considered the plea. Poverty is not always an extenuating factor while 

determining the quantum of sentence. The more relevant fact is the 

nature of offence and the manner in which it was executed. 

                      ORDER:                                                    In  

the facts involved, I deem it fit to treat the convict leniently for there is 

no previous criminal antecedent and 4 children are dependant upon him 

and hence I impose a sentence of 3 months simple imprisonment and a 

fine of Rs. 2,000/ in default simple imprisonment for another 1 month to 

the accused person for committing offence punishable under Section 380 

IPC. Bail bond shall continue during the appellate period, if prayed for. 

Furnish a copy of the judgment to each of the accused person. 

Given under my hand and seal of this Court on this the 23rd day of MAY, 
2012

                                                         Roushan Lal, AJS

SDJM Tezpur
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